INTRODUCTION
In a recent book, former Congressman Mickey Edwards blames much of the gridlock in Congress on the political parties because of their influence over both the electoral process and legislative governance. To address the latter issue, he would revise various congressional rules and procedures (including the Senate filibuster and the role of the House Rules Committee) and institute nonpartisan selection of leadership, committees, and committee staff in Congress. 1 This Essay considers his last suggestion-use of nonpartisan professional committee staff-separate from his other proposals. While his other ideas may have merit, they would require reversal of longstanding traditions in Congress. 2 In contrast, up until around 1970, the exis- 
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tence of nonpartisan professional committee staff was more the rule rather than the exception in Congress. Further, Congress currently delegates important legislative tasks to nonpartisan professionals and has done so for many years. In addition, the significant role staff plays in the legislative process is well-recognized. Thus, a change to nonpartisan professional committee staff might be an idea that could be effected in the near term and have some impact on legislative outcomes.
Part I provides background on the principal nonpartisan professional staffs in Congress, past and present. It describes the use of nonpartisan professionals by the committees and a number of legislative support organizations. Part II then explores the impact of nonpartisan professional committee staff on legislative gridlock. It first sketches out a "theoretical case" for why such staff might help reduce gridlock. The case is premised on nonpartisan staff having an expertise distinct from that of partisans, and sufficient influence in Congress to effect legislative outcomes. The remainder of Part II then raises several questions about this theoretical case, including whether the required "expertise" and "influence" of nonpartisan staff are, to some extent, incompatible.
Before we begin, a few cautionary notes. The role of political parties in Congress is sometimes explained as a way to make the legislative process more efficient. Members of the same party are thought to have certain preexisting relationships that can be drawn upon to help negotiate and produce legislative outcomes. Under this view, parties help to reduce the transaction costs of legislating. 3 Diminishing the role of the parties in Congress could, therefore, make legislative solutions more costly and even harder to attain.
Moreover, increased party influence in Congress (and the greater centralization of power that often accompanies it) has generally operated in the past to counter the decentralizing effect of the committee system (another labor-saving device used by Congress). 4 Reduced importance of the parties in Congress, therefore, could result in strengthened committees and subcommittees. Yet strong committees (and the seniority system) have themselves been blamed in the past for producing legislative stalemate. 5 even if Edwards is correct that party control over congressional governance somehow contributes to gridlock, it is not clear that the default arrangement (if party influence is reduced) would be an improvement. 6 In addition, although this Essay concerns the use of staff in Congress, it takes no position on what the proper role of staff should be. Some have questioned, for example, whether the prominence of staff activities and influence is consistent with principles of representative democracy. 7 This Essay simply accepts as a given the role staff plays, and explores whether the unelected nature of staff might provide some advantage to help Congress overcome the forces causing gridlock.
Finally, this Essay also assumes, without passing judgment on, the underlying premise of this symposium-the existence of gridlock in Congress. The remarkable lack of productivity of the nation's divided government during the just-completed 112th Congress (2011-2012)-complete with a frantic, ludicrous effort at the very end of the Congress to unwind mechanisms the same legislature had created earlier to force itself to act on fiscal mattersnevertheless followed a two-year period of much greater legislative productivity (when control of government was unified under one party and the country faced a financial and economic crisis). 8 This small sample suggests that the legislature's failure to act in the most recent Congress may be attributable as much or more to idiosyncratic, short-term factors (such as the fluctuating needs of the country (including the presence or absence of a national crisis) or political calculations (or miscalculations)) as opposed to structural defects in the electoral or legislative processes. What is needed to establish gridlock is some baseline measure of "expected" productivity of a reasonably well-functioning Congress under the circumstances in which it is operating. Rather than speculate on the existence of gridlock, this Essay has merely taken the symposium's topic seriously and tried to evaluate constructively one proposal to reduce it. This Essay considers nonpartisan staff employed in one particular context-within a highly partisan environment such as Congress. The discussion may not be relevant to staff working in other circumstances, such as within a nonpartisan public policy organization. As we shall see, the combination of nonpartisan staff serving partisan principals raises especially challenging questions.
I. PRINCIPAL NONPARTISAN PROFESSIONAL STAFFS IN CONGRESS, PAST AND PRESENT
This Part briefly describes nonpartisan professional staff employed by the congressional committees and a number of legislative support organizations. The support organizations were created during two periods: towards the end of the Progressive Era (1914) (1915) (1916) (1917) (1918) (1919) (1920) (1921) (1922) (1923) (1924) (1925) (1926) ) and the early 1970s.
A. Committee Staffs
Committees officially began employing staffs in 1856 when appropriations were approved for both the House Ways & Means and Senate Finance Committees (which at the time still had jurisdiction over both appropriations and revenues). With the exception of the appropriations committees (formed after the Civil War), most committees in the latter half of the nineteenth century had few staff, and they were almost all clerical or secretarial aides (including many patronage appointments). By 1913, there was a total of only about 300 mostly nonprofessional aides in the House and Senate spread among 135 standing committees, and the number and type of staff remained largely unchanged for the next three decades. 9 During this period, the committees received some professional help not counted in the official records from both executive agencies and private groups. 10 The Legislative Reorganization Act of 1946 11 marked the formal beginning of professional staff for the committees. 12 One of the purposes of the 357 (1990) (claiming that the "most enduring" aspect of 1946 legislation was authorization of professional staffing of committees); Gallo-Act was to give Congress its own source of professional expertise, independent of the executive branch and private interests. 13 The law authorized each standing committee in the House and Senate (other than the appropriations committees) to appoint, by a majority vote of the committee not more than four professional staff members . . . on a permanent basis without regard to political affiliations and solely on the basis of fitness to perform the duties of the office; and said staff members shall be assigned to the chairman and ranking minority member . . . as the committee may deem advisable. 14 The decision to appoint staff "without regard to political affiliations" was consistent with congressional practice at the time. The appropriations committees had long hired on a nonpartisan basis, 15 as did legislative support organizations (described below) that had been created by Congress prior to 1946.
Subsequent to the 1946 Act, staffing practices on the congressional committees varied. At the beginning of the 81st Congress (1949), when Democrats took control of each chamber, about one-third of the professional staff of the committees turned over, giving some indication of the politicization of such staff at that time. Galloway estimated in 1953 that about half of the professional staffers appeared to be competent and well-trained, but the rest were hired for political reasons. 16 Committees generally followed two different patterns in hiring professional staff. Some hired staff to help with particular topics, whereas others allowed the majority and minority party members to make separate hires (even though the 1946 Act did not contemplate this practice). As a practical matter, hiring by topic became an effective way to prevent the minority members from having any staff since the topics of the committee were largely chosen by the chair and majority members of the committee. 17 The 1946 Act gave the power to the committee to appoint staff (and divide them between the majority and minority), which meant that the way, supra note 9, at 54 (describing the 1946 Act's provision of professional staff for committees as "real innovation"). majority party controlled both decisions. In some committees, the decisions were made exclusively by the committee's chairman, with only pro forma approval by the other majority members of the committee. 18 In part to address minority party rights, the Legislative Reorganization Act of 1970 increased the number of professional staff for each committee to six, and specifically designated two staffers to be controlled by the minority party. 19 Thus, if 1946 was the formal start of the use of professional staff in the committees, 1970 was the formal switch from a "nonpartisan" to "bipartisan" structure. Despite designating certain staff for the majority and minority parties (and giving control of them to each party separately), the 1970 Act still provided that professional staff be appointed "without regard to political affiliation, and solely on the basis of fitness to perform the duties of their respective positions." 20 The number of professional staff per committee has increased in subsequent years, but the preservation of a bipartisan structure, with about one-third of staff reserved for the minority party, has generally been followed. 21 
B. Congressional Research Service (CRS) Staff
The idea for professional staff to help Congress with their research needs originated in the states and is generally credited to Dr. Charles McCarthy. McCarthy was working in the University of Wisconsin library while pursuing a Ph.D. in history when a state legislator asked if the library had "anything on railroads." The legislator was so overwhelmed by the mountain of books he received in response that he left without reading any of them.
McCarthy became convinced that legislators should have at their disposal something more responsive to their needs-a service capable of collecting and digesting information, and providing quick and accessible material on any subject of legislative importance. 22 23 McCarthy and his bureau were committed to nonpartisanship from the start. One of his "essentials" for a legislative reference bureau was for it to be "entirely nonpolitical and nonpartisan or else it will be worse than useless. If [there is a] choice between establishing a political department and no department at all take the latter." 24 He emphasized this point in testimony he offered to Congress in 1912 when it began considering creation of such a bureau. 25 The main point of contention in Congress was whether the bureau should incorporate both a reference service and bill-drafting. Some saw the two tasks as going hand-in-hand, but others thought the jobs should be separated. 26 Some also believed that although all members should have access to the reference service, only the committees and certain others needed help with bill-drafting. 27 Finally, although a nonpartisan reference service was relatively uncontroversial, there was disagreement on whether a bill-drafting service was needed, 28 and whether it should be nonpartisan or serve the members of each party separately. 29 In 1946, the reference bureau was named the "Legislative Reference Service," with its duties formalized and expanded. Up until that time, the reference bureau had hired on a nonpartisan basis, but the 1946 Act formalized the appointment of staff by the Librarian of Congress "without reference to political affiliations, solely on the ground of fitness to perform the duties of their office." 32 In 1970, the service was renamed the "Congressional Research Service" and directed to help the committees evaluate legislative proposals "without partisan bias." The Librarian of Congress was instructed to grant CRS "complete research independence and the maximum practicable administrative independence consistent with [its duties]." The rule requiring staff to be appointed "without regard to political affiliation" was retained. 33 
C. The Offices of Legislative Counsel (OLC) Staff
As noted, congressional interest in a bill-drafting service arose at the same time a reference service was being considered. Previously, legislative bills were drafted by the members themselves, sometimes with the assistance of volunteers or persons paid by the members. In 1913, the Senate debated a bill to create both the reference service and a "legislative drafting bureau," with staff for the latter to be appointed "without reference to party affiliations, and solely on the ground of fitness to perform the duties of the office." 34 In opposing the bill (which was not approved), Sen. Bacon (D.-Ga.) stated:
I think it is the most astonishing piece of legislation I have ever heard proposed in this body. If the time has come . . . when Senators are going to need a schoolmaster to teach them how to draft a bill, I think it is about time that the Senators who are in such need should retire to their homes, resume their seats on their school benches, and let somebody else come here who is capable of doing such work. 35 A decade later, at least some members of Congress continued to hold this view. 36 Indeed, to some members, the hiring of professional staff assistants was an "implied slur" upon the abilities of the members receiving the assistance. 37 Bacon also seemed to belittle the notion of a nonpartisan staff appointment, stating that if such an "all-wise man" with "great learning . . . 1) absolute sincerity of purpose and patriotism" could be found, Congress should install that person as the lawmaker of the country. 38 Following defeat of the bill-drafting proposal (and pursuant to a program sponsored by Columbia University), Middleton Beaman and several others began working as volunteer aides in Congress to help with legislative drafting. The trial demonstration of professional staff help soon paid off. Rep. Kitchin (D.-N.C.), chairman of the House Ways & Means Committee and House Majority Leader, was initially reluctant to utilize the help of "university professors." He relented, however, and the talents of Beaman (and the others) were used to draft several extremely challenging tax bills between 1916 and 1918. 39 In 1918, at the strong urging of the Ways & Means Committee, Congress created a permanent legislative drafting office in each chamber. Under the original statute, the directors of the House and Senate offices were appointed by the Speaker of the House and the President of the Senate (i.e., the Vice President), respectively, "without reference to political affiliations and solely on the ground of fitness to perform the duties of the office." 40 In 1924, the drafting service became the House and Senate Offices of Legislative Counsel, which continue to serve Congress today. 41 Beaman, who eventually served as House Legislative Counsel for thirty years, testified in 1945 that in the years since his appointment, no one had ever asked him about his politics. 42 The office was expanded in 1946 and described as having "permanent career staff independent of politics [rendering services] of the highest quality." 43 In 1970, Congress described the purpose of the House OLC as "maintain[ing] impartiality as to issues of legislative policy" and "not advocat[ing] the adoption or rejection of any legislation." 44 
D. The Government Accountability Office (GAO) Staff
From the nation's earliest days, Congress has struggled with controlling the use of federal funds by the executive branch. Congress has sometimes written detailed appropriations bills, but agencies have complained about the lack of flexibility and also been able to circumvent the limitations. Congress has also created internal checks, such as requiring multiple approvals of spending, but the system has sometimes become riddled with confusion and delays. 45 At the beginning of the 20th century, the Progressive movement and the financial stresses of World War I heightened congressional interest in improving economy and efficiency in federal spending. 46 In 1919, Congress began considering legislative proposals to establish a budget office within the executive branch and an office of the comptroller general that would report to Congress on federal spending and be independent of the executive branch. A principal issue was determining the power of appointment and removal of the comptroller general. This issue raised both a separation-ofpowers question and a policy concern of how to insulate the position from politics. 47 In 1921, Congress passed the Budget and Accounting Act establishing an annual budget process and creating both the Bureau of the Budget (now the Office of Management and Budget) within the executive branch and the General Accounting Office (now the Government Accountability Office) as an establishment independent of the executive branch. 48 The comptroller general, who would head the new GAO, was to be appointed by the President (with advice and consent of the Senate) for a nonrenewable fifteen-year term, and could be removed by joint resolution of Congress only for reasons specified in the statute. 49 The purpose of the GAO was to investigate the use of public funds and recommend changes to provide greater economy and efficiency. 50 Although congressional debate reflects an interest in the comptroller general being nonpartisan, there is no specific limitation imposed by the statute (other than the general restrictions on the appointment and removal 45 process and the fixed, fifteen-year term). 51 There was apparently a general expectation that the appointment would be political, but that once in office, the appointee would act in an apolitical manner. 52 Over the years, the lengthy term of office has helped to preserve the independence of the comptroller general and the GAO. 53 In its first sixty years, there were only five comptrollers general and over half of the Presidents did not have an opportunity to make even a single appointment. By contrast, over the same period, there were twenty-five directors of the executive branch's budget office, with change of control of that branch regularly resulting in an appointment of a new director. 54
E. The Joint Committee on Taxation (JCT) Staff
The JCT is a bipartisan committee of ten members of the House and Senate tax-writing committees. The committee has no legislative jurisdiction and rarely convenes hearings or performs other traditional functions of a legislative committee; its principal purpose is to provide justification for having a staff. 55 The JCT and its staff were created in 1926 following a bitter, public feud between Sen. Couzens (R.-Mi.) and Andrew Mellon (who was in the midst of an eleven-year tenure as Secretary of the Treasury under three Republican Administrations). 56 The feud and its aftermath antagonized Congress's relationship with the executive branch, but improved cooperation between the House and Senate, and both were instrumental in the JCT's creation. Congress saw the need to have staff that could examine tax returns, investigate the tax agency's practices and administration of the law, monitor 51 A proposed amendment to reduce the term to seven years was criticized because it "would throw the office into politics rather than to take it out of politics." 61 CONG. REC the agency's enforcement activities, and help the tax-writing committees with the formation of tax legislation. The principal duty of the staff-currently including about forty economists, lawyers, and accountants-is to serve as a policy advisor to the chairs, ranking members, and other members of the tax-writing committees. In this role, the staff helps to conceive, analyze, and evaluate many tax policy options for those committees and assists with all of the legislative tasks necessary for enactment of a proposal. The staff also provides the official revenue estimates used by Congress for all proposed tax legislation, 57 reviews all large tax refunds made by the IRS, 58 and monitors the agency's administration of the tax laws. Occasionally, the staff performs tax-related investigations, such as examining President Nixon's tax returns and the tax positions of the Enron Corp. 59 From the beginning, the JCT staff has been nonpartisan, although the legislative background does not clearly explain the reason. 60 The Senator who conceived of the staff spoke of the need for "an independent body, something selected wholly separate from any influence" possibly because one role he saw for the staff was to examine confidential (and politically sensitive) tax return information. 61 The need for the staff had grown out of a dispute in which Congress thought the executive branch had committed various abuses, including using tax return information for political purposes. Another possible explanation was cost-savings; as we have seen, professional staff assistance for the committees was quite unusual in 1926, and nonpartisan (and joint) staff may have been more acceptable because it could avoid duplication of effort. 62 Also, to the extent Congress used professional staff, it was clearly the norm in 1926 to hire on a nonpartisan basis. There is no rule, however, specifying how staff are to be selected. At present, the selection of the Chief of Staff alternates between the House and Senate tax-writing com- 62 Cf. 1 HAYNES, supra note 2, at 315 (claiming that "service of joint committees . . . might avoid enormous waste of time and duplication of effort"); MORROW, supra note 37, at 37-38, 215-17; THOMAS J. REESE, THE POLITICS OF TAXATION 64 (1980) (questioning whether Congress would pay for two staffs the size and quality of the JCT staff). mittee chairs (with at least acquiescence by the other chair), 63 and the chief then selects all other staff with pro forma approval by the JCT. 64 Of all of the legislative support organizations, the duties of the JCT staff most closely parallel those of committee staffs. Unlike most committee staffs, however, the JCT staff is not affiliated with any party and is not separated into majority and minority party staff members. 65 
F. The Office of Technology Assessment (OTA) Staff
The OTA was created in 1972 "to provide early indications of the probable beneficial and adverse impacts" of new technological developments. 66 The office was largely the brainchild of Rep. Emilio Daddario (D.-Ct.), who chaired the House Technology subcommittee during the period of the office's conception. From the beginning, the exact mission of the office was somewhat vague, and it soon provided policy analysis on a range of issues, including health care, energy policy, environmental issues, land and resource management, international trade, and defense. 67 The statute authorizing the OTA created a three-part organizational structure. First, it established a thirteen-member "Technology Assessment Board," consisting of twelve members of Congress (six each from the House and Senate, divided equally by party) and the director of the office (who had no vote). House members were appointed by the Speaker, and Senators were appointed by the president pro tempore of the Senate. The Board set the policy for the office, appointed its director (to a six-year term), and became involved to some extent in policy implementation. The Board, for example, approved each study of the office before it began, and sometimes reworded conclusions of reports to soften language found to be too pointed. The Board also retained veto power over staff selected by the director and, more importantly, could instruct the director to appoint certain staff (a procedure known as "Rule 12"). Board members could also request that certain studies be performed. 68 Second, the statute authorized a twelve-member "Technology Assessment Advisory Council," consisting of ten public experts, the comptroller general of the GAO, and the director of CRS. The Council advised the Board on the selection of projects and helped evaluate the office's reports. Both the CRS and GAO were also required to provide various supplemental services to the OTA. 69 Finally, the work of the office was performed by a director and staff. The first director was Daddario, who, by the time the office was formed, had left Congress and lost a campaign to be governor of Connecticut. Other than his service as subcommittee chair, Daddario (who was a lawyer, war veteran, and elected public official beginning at the age of twenty-eight) does not appear to have had any particular background in science or technology prior to becoming OTA director. 70 Except for one reference in the OTA statute to Congress's need for "competent, unbiased information," 71 there is no indication that the office and its staff were organized to be nonpartisan. 72 Indeed, the structure and initial steps taken to form the office-including the selection of Daddario as director, the placement by individual Board members of their "own" staff on the OTA staff pursuant to Rule 12, the Board's involvement in the actual operations of the office, and the domination over the office by Sen. Kennedy (D.-Mass.) (who was the first Board chairman)-led to the exact opposite conclusion. 73 By the end of its first half-dozen years, the OTA was "highly politicized" and "appeared to be an utter failure at providing neutral expertise." 74 The OTA staff's experience in trying to become less politicized and more influential is instructive, as discussed in Part II.
G. The Congressional Budget Office (CBO) Staff
The final example of nonpartisan professional staff is that of the CBO, formed in 1974. The CBO may presently be the best known of the legislative support organizations because of the pervasive importance of budget issues in evaluating policy options. The office publishes each year a ten-year and long-term analysis of the country's budgetary situation, and an analysis of the President's budget proposal. In addition, the CBO periodically publishes analyses of the budget and economic effects of various major policy propos- 
In addition to the CBO, the law created the House and Senate Budget Committees and an annual congressional budget process. 77 Under the law, the CBO director is appointed "without regard to political affiliation and solely on the basis of his fitness to perform his duties" jointly by the Speaker of the House and president pro tempore of the Senate after considering recommendations from the two Budget Committees. 78 By custom, the two Budget Committees alternate making a recommendation, and their selection has been accepted by the appointing officers. 79 The director's term is four years, and begins on January third of the year preceding a presidential election (i.e., roughly the middle of the term of a sitting President). Thus, the director's appointment is insulated somewhat from presidential politics but still occurs immediately after a congressional election (and a possible change of control of either chamber). The director may be removed by resolution of either chamber. The director appoints the rest of the staff, again "without regard to political affiliation and solely on the basis of their fitness to perform their duties." 80
H. Summary
The following table summarizes the appointment process of the head of each of the staffs described. It sets out who appoints the staff chief, any nonpartisan condition of appointment, the term of appointment (if any), and the conditions for removal of the staff chief. For most committees after 1970, there is a separate chief of the majority and minority staff who is appointed by the majority and minority members, respectively, of the committee.
II. NONPARTISAN PROFESSIONAL COMMITTEE STAFF AND GRIDLOCK

A. A Theoretical Case for Nonpartisan Staff
Aside from claiming that it would lessen the influence of the parties in the legislature, Edwards does not clearly explain how nonpartisan staff would help to reduce gridlock. This Section outlines a theoretical case for why such staff might accomplish that end. The argument is applicable whether gridlock is primarily caused by the parties or by two related factors-an excessive focus in Congress on campaigning and reelection (as opposed to governing), 81 or extreme ideological polarization. 82 Staff serve in Congress without being elected to it, and can continue to serve without being reelected. Thus, to the extent there are party or ideological filters that restrict the type of person who can be elected to serve, staff may avoid them. Further, to the extent reelection worries activate the same filters to restrict how members can behave once in Congress, or simply reduce the amount of time that can be spent governing effectively, staff may avoid these restraints as well. In short, at least in theory, staff can work in Congress with one principal objective-to help develop workable legislative solutions to the nation's problems.
Staff functions in Congress vary considerably, but in general, staff perform virtually all of the legislative tasks (short of voting) necessary for enactment of a bill. At a minimum, professional staff assimilate, condense, and synthesize information for members of Congress. Staff may obtain this information from sources external to Congress (by, for example, organizing and briefing members on hearings, reviewing and summarizing hearing testimony and other written submissions, meeting with constituents, interest 81 groups and executive branch representatives, and performing research), or internal to it (by obtaining intelligence from congressional offices, committees, caucuses and other ad hoc organizations in Congress, leadership, and the other chamber).
Some staff, however, carry out much more significant duties. They may interrogate witnesses at hearings (and not just organize and prepare their members for them), prepare or solicit policy analyses (and not just assimilate and summarize work already performed by others), organize support and build coalitions among interest groups and the executive branch in favor of legislative initiatives (and not just convey concerns of those groups to members of Congress), and ultimately, conceive, negotiate, and help implement legislative solutions in Congress (and not just advise their members about such possibilities). Some staff may also influence how their members vote. Some observers have suggested that there should be "term limits for staff" because of how influential some staff are in the legislative process. 83 How exactly might nonpartisan staff improve the prospects for reaching legislative outcomes? Supporters of nonpartisans in the past have been somewhat vague about their benefits, referring generally to persons who would be "objective," "independent," and not subject to political influence. 84 In contrast, Brownstein has characterized partisans as offering only "either-or alternatives" as opposed to "solutions built on the principle of both-and." 85 To him, partisan solutions are like "trying to cut a piece of paper by using only one blade of a scissors." 86 87 This difference might be important if one of the reasons for gridlock is the failure of members to understand the multiple sides and aspects of complex issues. Moreover, nonpartisan staff may be able to analyze options differently than partisans, in a manner that might be persuasive to members of Congress with differing viewpoints. Their analysis may reveal more clearly to a range of members the relative merits of pursuing various courses of action. Finally, nonpartisan staff playing a more significant role in the legislative process may be able to conceive, develop, and negotiate legislative solutions that simply elude partisans (or partisan staff) because of their strong pre-commitments to particular outcomes. 88 Nonpartisan staff may also help to reduce the "echo chamber" effect when like-minded persons share and reinforce their pre-existing views, and push one another to more extreme positions that ultimately become irreconcilable with the views of non-like-minded persons. 89 As Barbara Sinclair has explained: "[the lives of House Members] now take also LEWIS L. GOULD, AMERICA IN THE PROGRESSIVE ERA, 1890-1914, at 41 (2001) (describing Progressive era view of politics "as an unsavory, inherently corrupt enterprise that rarely produced good results for society"); John A. Lapp, Non-Partisan Government, 9 AM. POL. SCI. REV. 313, 314-15 (1915) (distinguishing a nonpartisan, who can be expected to provide "greater efficiency," from blind partisan, who "insists upon ignorant, unyielding and unswerving party fealty").
87 See MALBIN, supra note 7, at 141-45 (providing case study of distorted report prepared by partisan staff and concluding that it was "a piece of propaganda, pure and simple"); id. at 149-65 (describing other questionable practices of partisan staff); id at 186 (reporting that nonpartisan staff helped Congress understand complex material and provided information that "has not been distorted to meet the chairman's or anyone else's political needs"); Marjorie E. Kornhauser place mostly within their party. All this amplifies both intraparty cohesion and interparty polarization even beyond what constituency-based ideological homogeneity would dictate." 90 In summary, a theoretical case for nonpartisan staff reducing gridlock is generally premised on persons having (1) particular expertise to gather and analyze information, and be persuasive to members of Congress with differing viewpoints, in a manner different from partisans, and (2) sufficient influence in Congress to be able to effect legislative outcomes (despite not having a vote). The remaining Sections in this Part raise questions about this theoretical case.
B. Who Are Nonpartisan Staff, and How Are They Selected and Retained?
A threshold question is determining exactly what is meant by "nonpartisan" staff. As described in Part I and shown in Table 1 , to the extent "nonpartisan" has been defined among the staffs discussed, it seems to refer to staff hired "without regard to political affiliations and solely on the basis of fitness to perform the duties of the office." 91 Thus, only one characteristic-"political affiliation"-is specifically identified as an unacceptable employment attribute. Moreover, even if faithfully followed, the test does not actually exclude persons by reason of their political affiliation. The test is commonly implemented by simply not asking applicants about their political affiliation, and preventing them from providing that information voluntarily. 92 Sometimes, the test is implemented by also excluding applicants who have previously engaged in political activities. 93 Thus, as commonly applied, the test is an early version of "don't ask, don't tell," with the possible addition of "don't have any history of acting out." If the theoretical case is premised in part on staff not, in fact, having any specific political affiliation, the current tests do not achieve that goal.
Furthermore, the test is silent on other possibly unacceptable employment attributes. Specifically, ideology is not referenced as a disqualifying attribute for any of the staffs. 94 Yet persons with a strong ideological bent- even if not tied to any particular party-may well lack the openness to ideas and objectivity that would contribute to the distinctive expertise necessary for the theoretical case. In 1951, Gladys Kammerer warned that this concern may be especially pertinent to highly trained professionals:
Any expectation that so-called "experts[,"] even the most competent persons available, will be above possession of an ideological slant in the field of their expertise is naive, to say the least. As a matter of fact, it is not too hard to believe that the better informed and more highly trained one may be in a special field of study, the more likely is he to have arrived at a philosophy or at least a set of standards for action in his field. The less likely, therefore, is he to be able to work passively and happily on legislation which runs counter to his philosophy. 95 Aside from views arising from education and training, personal biases and institutional influences (described in the next Section) may also affect a staff member's openness and objectivity.
Conceivably, the "solely on the basis of fitness to perform the duties of the office" 96 portion of the test might be interpreted as precluding the hiring of strong ideologues, or a staff who all subscribe to one particular ideology, but such an interpretation seems pretty heroic and unlikely. Of course, any test based on ideology, and any more stringent test involving political affiliation, would raise further questions of how the disqualifying attribute would be determined. The general point is that if the hoped-for distinctive expertise of nonpartisan staff conceives of persons with greater receptivity towards different party or ideological positions, or at least assumes a collection of persons with diversity of such viewpoints, the current-law tests do not necessarily ensure that result. 97 Obviously, a further issue is the faithful execution of any test. Table 1 shows the range of persons responsible for making the appointment of the staff chief of the various offices (who generally has authority to hire all other staff members). The one common feature of those appointing the chief is that they are all directly or indirectly partisans. 98 The experience with committee staffs in 1946, where a directive to hire staff "without regard to politi-95 KAMMERER, supra note 15, at 57; see Malbin, supra note 87, at 25 ("[I]t is impossible to be both expert and neutral on all questions of policy.").
96 98 The director of the CRS is appointed by the Librarian of Congress who may be nonpartisan but is appointed by the President with advice and consent of the Senate.
cal affiliation" resulted in perhaps one-third to one-half of staff being hired for political reasons, shows the potential difficulty of ensuring that any test is properly applied. In one instance, Congress changed the law to prevent this type of behavior. The Senate removed the authority of the Vice-President to appoint staff for the Senate Legislative Counsel's office (and transferred the authority to the president pro tempore of the Senate) when the Vice-President was viewed as trying to make a political appointment to that office. 99 That case, however, was probably seen by Congress as an intrusion into its prerogatives by the executive branch. Congress would likely have a much more difficult time policing the hiring practices of one of its own members, as the 1946 experience suggests. As Kammerer has written, "[i]n a body so highly political as is the Congress, it might be too much to expect persons whose thinking has been attuned almost entirely for years to manipulation for party or personal advantage to discard such considerations easily or quickly." 100 In some cases, the test of hiring "without regard to political affiliation" may not even be intended to be taken seriously. As noted, the 1970 Act retained that test for committee staff even though one of the main purposes of the Act was to permit separate hiring of staff by the majority and minority parties. Since 1970, despite the rule contained in the Act, the norm seems to be partisan hiring by the committees, with the majority and minority members each hiring their "own" staff. 101 There is also ample evidence of partisan hiring on individual member staffs. In one instance, when a Senator changed party affiliation, many of his staff members resigned to prevent hurting their chances of future employment with offices of the original party affiliation. 102 The combination of a lengthy term of office and stringent conditions for removal of the staff person (such as those applicable to the comptroller general of the GAO) provides an alternative way to insulate a staffer from partisan influence. But that method seems infeasible for committee staffs. Unlike the comptroller general, committee staff chiefs typically have close working 99 See Revenue Act of 1941, Pub. L. No. 77-250, § 602, 55 Stat. 687, 726; Jones, supra note 42, at 444 n.10. 100 KAMMERER, supra note 15, at 60; see CONG. QUARTERLY INC., CONGRESSIONAL QUAR-TERLY'S GUIDE TO CONGRESS 586 (4th ed. 1991) (describing the internal pressures that political parties and congressional leadership can apply to individual members); MORROW, supra note 37, at 53-56 (reporting in 1969 that professional staffing on committees "is a highly partisan matter"). 101 See EVANS & OLESZEK, supra note 4, at 134-35 (describing heightened partisanship in committees after 1994); MALBIN, supra note 7, at 12-14; SUNDQUIST, supra note 13, at 405 (indicating that by mid-1970's, "the concept in the [1946 Act] that professional staff members should be politically neutral . . . had long since been discarded by most committees as unworkable"); Malbin, supra note 87, at 20 (reporting that most committee staffs "are partisan de jure as well as de facto"). relationships with the members of their committee, including especially the chairman of the committee. Any fixed, lengthy term for the staff chief would undoubtedly result in some uncongenial pairings that would, at a minimum, undermine the influence and effectiveness of the staff person (and, therefore, tend to blunt the theoretical case). 103 For the same reason, it is probably unrealistic to expect nonpartisan committee staff to be as independent of partisan influence as staff of a legislative support organization. 104 
C. Staff Incentives
This Section assumes that people without strong pre-commitments to political party or specific ideology can be properly identified, hired, and retained as staff. Would that be enough to ensure the "distinctive expertise" assumed by the theoretical case? The answer to that question depends importantly on staff incentives once they begin working in Congress. 105 Some staff incentives may relate primarily to career opportunities during or after congressional service, including (1) maintaining the staff member's existing position, (2) getting promoted within the current office or staff, (3) obtaining a new position with a more influential or prestigious office in Congress, (4) obtaining a position in the executive branch, (5) working in the private sector doing legislative-or non-legislative-related work, and (6) running for political office. 106 Since, in general, both Congress and the executive branch are run by partisans, most of these career goals might entice a staff member to assume partisan (and/or ideological) positions (even if they 103 Cf. Kammerer, supra note 16, at 1129 (questioning whether uncongenial pairing would be consistent with representative democracy). A variation is to have a partisan staff chief but with nonpartisan staff serving under that person, such as in executive agencies. See id. at 1130-31 (describing short-term trend on some committees to have both a partisan "clerk" and nonpartisan, professional "staff director"); Malbin, supra note 87, at 38-40 (arguing for "dual staffing" with "a core of nonpartisan professionals . . . supplemented by partisan" positions). 104 See MALBIN, supra note 7, at 194 ("'Let's not kid ourselves. Staffs work for chairmen and chairmen have their own policies and ideologies. You are nonpartisan in the sense that you will work for any chairman who comes along, but you have got to work with the chairman you have.'" (quoting Walter Kravitz, a former staff director of the Budget Committee)). . These career opportunities may be more pertinent to committee staffs than the legislative support organizations, which may employ many staff who devote their entire professional careers to service for that organization. didn't exist prior to congressional service) in order to gain notice and favor from the appropriate current (or future) principal or patron. 107 The typical staff profile and working conditions may contribute to this consequence; in general, staff are young, ambitious people working in demanding, high turnover jobs with short career ladders, so there may be a strong interest in obtaining favorable notice and opportunity quickly. As Malbin has explained: "[g]iven their need to protect themselves against the uncertainties of their jobs, staff members would have to be inhuman not to be affected [by the DC-related career opportunities constantly before them]." 108 To be sure, not every staff career goal leads inevitably to that result. For example, a staff member who simply wants to return to practicing law (not involving legislative work) following congressional service may not feel any particular political or ideological tug while working in Congress. Indeed, a reputation for performing nonpartisan, non-ideological work may actually enhance that type of future job opportunity. But these cases may be relatively few in number. People who self-select into working on Capitol Hill may especially value the special opportunities opened up by that particular experience. Also, while helping to develop certain skills (such as networking), Hill experience sometimes allows other skills (such as the ability "simply to practice law") to go stale. Thus, even staff members who desire to return after their service to a position unrelated to Congress may find that their opportunities to do so have been diminished. The larger point is that staff behavior while in Congress-and whether their work will likely further the theoretical case-is shaped to some extent by the institution in which they work and the incentives they face.
Some staff, although cognizant of career issues, may be motivated primarily by the nature of the job on Capitol Hill including, specifically, the opportunity to work in the vortex of the nation's law-making. As Romzek and Utter have stated, the "fundamental motivation of congressional staffers is to be part of a process that affords opportunities to influence public policy." 109 As previously noted, staff with this primary motivation may include those who begin their congressional service with a commitment to particular policy out-107 Interest groups and public policy "think tanks" may also be increasingly aligned with one party or the other. See SINCLAIR, supra note 4, at 308-09, 326-27. Thus, staff who desire to perform legislative-related work in the private sector after their Congressional service may also find it advantageous to "pick sides" while they work in Congress. 108 MALBIN, supra note 7, at 24; see id. comes. 110 Although the test of "nonpartisanship" may not be stringent enough to prevent such persons from becoming part of a nonpartisan staff, it is not clear that their presence would provide the openness and objectivity important for the theoretical case. But this group may also include those simply committed to seeing enactment of "good" public policy, regardless of the partisan or ideological direction of the legislative solution. 111 The following final two Sections of this Part consider some of the potential issues for this staffer.
D. Preserving the Influence of Nonpartisan Staff
The theoretical case for nonpartisan staff is premised to some extent on such staff being influential enough in Congress to affect legislative outcomes. How is the influence of nonpartisan staff best enhanced and preserved?
This question was addressed by Bruce Bimber in describing the experience of the OTA's staff. As discussed in Part I, the OTA was not organized with the same protection against partisan influence as most of the other legislative support organizations, and it began as a politicized organization. During its first six years, "[i]t was widely viewed as dedicated to a narrow set of political interests, and its technical credibility suffered as a result." 112 According to Bimber, the politicization of the office was gradually reduced, and its credibility and influence enhanced, once it followed strictly a "strategy of neutrality," which involved not making specific policy recommendations. 113 The office "refused to endorse specific congressional action. It provided a range of policy options, and presented arguments for and against each, but carefully avoided recommending action." 114 The key to this strategy was to recognize, and take advantage of, the decentralization of power in the legislature. 115 Because Congress has heterogeneous political and policy interests, there is space for, and potentially heightened value derived from, analysis that is perceived as objective. Analysis so perceived might possibly be persuasive to differing interests on Capitol Hill, and therefore be more valuable than mere "partisan" analysis that speaks to (and persuades) only one side. In describing the GAO's experience, Mosher arrived at a similar conclusion. In contrast to the Bureau of the Budget (and OMB)-which retained its influence only by becoming partisan offices espousing the views of the administration in power-the GAO has been able to remain influential despite being nonpartisan in part 110 See id. at 433 (describing career committee staffers who are interested in influencing public policy "in ways that are consistent with their own policy biases"). 111 See Romzek & Utter, supra note 102, at 1268 (describing how nonpartisan staff pride themselves on developing the best policy "as opposed to promoting the positions of either party"). 112 BIMBER, supra note 67, at 20. 113 Id. at 66. 114 Id.; see id. at 51, 67 (noting that following the adoption of this strategy, "OTA had developed into one of the most well-respected analysts of policy in the country"). 115 See id. at 22-24.
because of the more decentralized power structure in the legislature. 116 The "strategy of neutrality" was the OTA staff's approach to develop and protect a reputation for independence and objectivity.
The OTA staff also learned that any contrary strategy was doomed to fail. If the office made specific policy recommendations, its conclusions would inevitably satisfy some congressional constituents but not others. The end result, however, would not be balanced because "[l]egislators with reason to object . . . could make trouble for the agency that far outweighed whatever accolades might come from those whose position the agency might have supported. Favoritism did not seem to pay; a better approach was to offer something for everyone." 117 Thus, as a practical matter, the OTA really could not afford to be anything other than neutral. 118 Much the same strategy was adopted by the CBO when it was first organized. Alice Rivlin, the office's first director, understood that it was not enough to produce fair and objective analysis; to be influential, the CBO had to maintain such a reputation in Congress. Thus, although she accepted the fact that CBO analyses would inevitably be used for partisan purposes, she thought it critical that the office never be branded as partisan. Her solution was to have the office avoid making policy recommendations. In her view, if it made such recommendations, "'there would be no way to resist political pressure or the perception that [the CBO] succumbed to political pressure.'" 119 She distinguished policy recommendations from "technical" recommendations, which the office would provide to Congress. 120 This "strategy of neutrality" raises a number of questions. For one thing, as Malbin has pointed out, a commitment to make "no policy recommenda- 234 (1979) . 120 The CBO's current website states that "CBO does not make policy recommendations." Overview, CONG. BUDGET OFFICE, http://www.cbo.gov/about/overview (last visited Apr. 4, 2013). The JCT staff seems to have had a similar experience. Larry Woodworth, the person who is generally considered its most successful Chief of Staff, has described a process of laying out all of the options for members of Congress but not making any recommendations. See Manley, supra note 84, at 1052 (describing Woodworth's position). His successor has also drawn a distinction between policy and "technical" recommendations because "'there's no side in technical revisions.'" MALBIN, supra note 7, at 184 (quoting Bob Shapiro, Woodworth's successor). During one period when the staff was asked to be more of a policy advocate, its overall influence apparently declined. See id. at 179-81 (describing changed role of staff when Rep. Al Ullman (D.-Ore.) became chair of Ways & Means); Malbin, supra note 87, at 22-24. But see REESE, supra note 62, at 77-81 (describing methods by which JCT staff in fact made policy recommendations); Surrey, supra note 119, at 230 (describing Woodworth's actions when he encountered tax recommendations "that he did not share").
tions" may be quite misleading. Although a nonpartisan office may not specifically advocate a particular course of action, it may do the equivalent by laying out "technical" objections to all but one or two options. 121 Staff policy views may also be infused (either intentionally or inadvertently) into congressional debate more subtly, such as by deciding how the questions of an analysis are framed, what models are used, how data is interpreted, and how results are presented. 122 Even the order in which various options are presented to Congress may have policy implications. 123 Similarly, bill-drafters-even if sincere in being agnostic towards policy-no doubt must make choices in their work that ultimately help to decide policy for Congress.
In addition, a "no policy recommendations" rule may simply be infeasible. To illustrate, consider the task of estimating the budget consequences of legislative proposals, one of the important duties currently delegated by Congress to nonpartisan staff. Under current budget accounting rules, staff are not given the luxury of providing a typical economist's "two-handed" response when confronted with an issue involving a high degree of uncertainty. Staff are also generally not allowed to give a range of the estimated budget consequences, such as a confidence interval. Instead, the current rules generally require "point" estimates of the budget effects of a proposal in each of a specified number of years following enactment of the proposal. To make those estimates, staff must make choices on matters that may not be well-resolved in the professional literature. 124 This type of judgment might be viewed as a "technical" rather than a "policy" recommendation, but the two questions are sometimes intertwined. For example, in 1990, the first Bush Administration made a legislative proposal to reduce the taxation of capital gains, which then (as now) was a very contentious policy issue on Capitol Hill (controlled at the time by Democrats). The two scorekeepers-the Treasury and the JCT-differed on the projected revenue effect of the change, with the Treasury estimating that it would raise revenue and the JCT estimating the opposite. 125 Upon examination, it was determined that a slight difference in one parameter (the estimated elasticity of taxpayer response to a change in the capital gains rate)-a disagreement within the range of professional knowledge at the timeexplained the different budget consequences. 126 Yet, given the importance of budget rules, this "technical" difference had a clear potential impact on the policy that would be approved by Congress.
By addressing how staff work is perceived, the "strategy of neutrality" also introduces a new consideration-the views of the persons whose perception matters (i.e., the members of Congress). This raises the possibility that what is "neutral" and objective is a relative term; as the identity of those making the judgment changes, the concept of "neutrality" might also change. 127 The OTA's decision to avoid taking sides on policy issues, but instead to reach results that "offer something for everyone," 128 suggests exactly this type of balancing. Moreover, describing the concept of "being neutral" as a matter of strategic choice (to protect the turf and influence of the nonpartisan institution) seems somewhat distant from its being a distinctive, inherent attribute of nonpartisan staff that contributes to its special expertise necessary for the theoretical case. 129 Finally, a strategy of neutrality may be contrary to the goals of the nonpartisan staff performing the work. Recall that one possible motivation for staff is simply to see that "good" public policy is enacted. 130 Would they be satisfied if their role were reduced to being, in effect, "policy eunuch[s]" under a strict strategy of neutrality? 131 Although they may have no strong commitments to political party or ideology, they may well have clear ideas about the comparative merits of various solutions from a policy standpoint. 132 In the end, the OTA's strategy to retain influence on Capitol Hill proved unsuccessful, for the office was defunded following the Republican takeover 126 See Jane G. Gravelle, Can a Capital Gains Tax Cut Pay for Itself?, 48 TAX NOTES 209, 209-15 (1990). 127 Cf. Malbin, supra note 87, at 24 (suggesting that JCT staff's recommendations were consistent with moderate views of tax-writing committees at the time). 128 BIMBER, supra note 67, at 59; see supra note 117 and accompanying text. 129 Bimber was explicit that the "neutrality" of the office was a form of subterfuge, and not an inherent attribute of the staff: "It is not the case that experts at OTA had no values, no opinions, no position on policies. What is interesting is that the agency chose not to reveal those positions in its work." BIMBER, supra note 67, at 97. 130 See REESE, supra note 62, at 66 (describing the strong desire of Larry Woodworth, former JCT Chief of Staff, "to influence the nation's future tax laws" (internal quotation marks omitted)); supra note 111 and accompanying text. 131 Manley, supra note 84, at 1056 (stating that "it may be unrealistic to ask any man to be a policy eunuch"). 132 Another problem with a strategy of neutrality is ensuring that all staff strictly adhere to the policy. The flat organizational structure of most Hill staffs, combined with a very fast pace of activity, creates many opportunities for individual staffers to interact directly and informally with congressional constituents. Thus, there is certainly the possibility of individual staffers providing analysis and policy recommendations to individual members of Congress even as the staff as a whole attempts to pursue a strategy of neutrality. This would be tempting behavior if staff are inclined to be policy activists and therefore become frustrated with the neutrality stance of their office.
of Congress in 1994. 133 Bimber has suggested that the decision was merely a symbolic prize of the Republican budget-cutters, with OTA losing out "not because [its budget] was too large, but because it was so tiny." 134 This explanation is not very satisfactory, however; in the same year, for example, the appropriation for the JCT (which survived) was only about thirty percent of OTA's. 135 A different explanation is that the 1994 election dramatically changed the landscape in Congress, and that what may have appeared to be "neutral" prior to it may not have been perceived that way after it. 136 It is also possible that the election centralized power in Congress, at least initially, and that OTA's strategy-founded on a decentralized governing organization-then became less effective. 137 Serious deficiencies of the office may have contributed even more to its demise. 138 But this experience is a reminder of yet another issue limiting the independence and influence of nonpartisan staff in Congress: the control of their purse strings by partisans.
All that said, probably the most troubling aspect of a "strategy of neutrality" is its implications for the expertise of nonpartisan staff. That issue is taken up in the last Section.
E. Utilizing the Expertise of Nonpartisan Staff
If taken seriously, a strategy of neutrality may simply leave a void in Congress. The legislative process involves a constant battle of ideas between the branches, the two chambers, the parties, and public and private interests, and most participants in that struggle generally do not present their views in a "neutral" fashion. Thus, to engage effectively in that debate, Congress (particularly the committees) needs the assistance of staff who can reach conclusions and make recommendations among the onslaught of arguments and proposals presented. Indeed, as we have seen, this was one of the principal reasons why Congress authorized professional staff for the committees in the first place. 139 Yet, under a strategy of neutrality, nonpartisan staff potentially "pass into the background whenever a really 'hot' issue comes up," 140 presumably to be replaced by partisan staff. 141 In effect, a strategy of neutrality forces nonpartisan staff to surrender some of their expertise. They would still be able to gather information for Congress and identify the possible pros and cons of various options. But their critical ability to weigh the advantages and disadvantages-which might lead to conclusions and recommendations broadly persuasive in Congress-would be lost. In short, a strategy of neutrality is justified as a way for nonpartisan staff to retain their influence, but the question is: influence to do what? 142 This issue arose prominently in connection with a disagreement between the CRS and Louis Fisher, a constitutional law expert on separation-of-powers issues who worked as a senior specialist at CRS from 1970 until 2006. 143 In 2003, Fisher published an academic article sharply critical of the decision to go to war in Iraq. 144 CRS analysts are allowed to publish outside writings on controversial matters, including issues within the analyst's area of specialization with CRS, but only if they explicitly disassociate their views from those of the CRS and the Library of Congress. 145 Fisher's article criticized the Bush 139 See MALBIN, supra note 7, at 5 (asserting that without committee staffs, "Congress would quickly become the prisoner of its outside sources of information in the executive branch and interest groups"); supra note 13 and accompanying text. 140 GROSS, supra note 10, at 282; see id. at 421-22; MALBIN, supra note 7, at 204 (claiming that nonpartisan staff who merely lay out options or suggest possible compromises "have an easier time maintaining their nonpartisan credibility but, however useful they may be, . . . seem to be unable to serve all of Congress's needs"). 141 Even if all committee staff were nonpartisan, there would undoubtedly remain some partisan staff in Congress, such as those serving congressional leadership, the party caucuses, and individual members. 142 See Malbin, supra note 87, at 25 ("Congress would not be helping itself if it hired experts and then asked them to shed their expertise in the name of neutrality."). 143 Fisher is the author of twenty books and hundreds of articles, and has testified before congressional committees about fifty times. Administration for providing flimsy and inconsistent justifications for using military force in Iraq. 146 It also faulted Congress-especially the Democrats-for allowing political considerations to dictate their response to pressures from the executive branch. 147 Fisher concluded that in passing the Iraq resolution in October 2002, Congress transferred the decision to go to war to the executive branch and thereby failed to uphold its constitutional responsibility. 148 Although Fisher's analysis came after the pertinent events had occurred, it was potentially instructive for future cases involving the same issue.
In January 2004, CRS Director Daniel Mulhollan issued an agency-wide "Director's Statement" on "outside activities" that implored CRS staff to avoid even the appearance that we have our own agenda as an agency; that one or more of our analysts might be seen as so set in their personal views that they are no longer to be trusted to provide objective research and analysis; or that some have developed a reputation for supporting a position on an issue to the extent that CRS is rendered "suspect" to those on the other side. 149 He concluded that staff should "think carefully before taking a public position on matters for which you are responsible . . . [and] do so in full observance of the neutrality required of your work here." 150 Eight days later, Fisher responded to Mulhollan. Even though the Director's Statement expressly concerned only "outside activities" by analysts, Fisher explained that the directive could be applied with equal force to work done for CRS itself. Fisher questioned whether a goal of "neutrality" was consistent with the mission of the service:
No one disputes that our work must be non-partisan. But if the front office puts the emphasis on neutrality, balance, and even-handedness, there is little room for careful, expert analysis. . . . Objectivity means looking at all the relevant material and presenting a report that has integrity, credibility, and logic. "Neutral" and "balanced" writing implies that we take no positions and reach no conclusions. We should do more than merely identify arguments on each side of an issue and leave it to a congressional office to figure out the rest. Professional analysis means that we evaluate an issue on the weight of the evidence. Otherwise, we fall back on "she says this, he says hypotheses" and employ "generally accepted methodologies of analysis and scholarship." All of these characteristics might be considered necessary to have the distinctive expertise that is critical to the theoretical case. Mulhollan, however, as well as the OTA and CBO before him, focused on another part of the theoretical case-the need for staff to be influential in the legislative process. To Mulhollan (as well as to the OTA and CBO), to retain influence in a highly partisan environment like Congress, the staff's work must be "neutral" so that it does not appear to be biased or partisan. Yet, as Fisher pointed out, such a stance would seem to be inconsistent with the full utilization of the nonpartisan staff person's expertise (and therefore would diminish such person's ability to reduce gridlock under the theoretical case). 155 Another recent dispute, also involving the CRS, may illustrate the same tension between influence and expertise. A CRS economic report analyzing the relationship, if any, between top federal income tax rates and economic growth, was withdrawn by the office following objections raised about the report's findings. 156 The CRS director, Mary Mazanec, indicated that the report was withdrawn so that it could include "more extensive documentation and explanation of the methodology underlying the economic analysis." 157 The report was issued, however, just six weeks prior to a presidential election in which the topic of the report was a key point of disagreement between the candidates, and some observers suggested that the report was withdrawn in response to political objections as well as possible concern over its impact on the CRS's budget. 158 ble to others. This "muted" expertise may impair any effect they might have on reducing gridlock.
In the end, the Essay illustrates the importance of considering the context of any change. So long as Congress remains sharply divided along partisan lines, it is unclear whether reducing the partisan influence over some aspect of Congress can have much impact. Moreover, the "theoretical case" presupposes the existence of legislative solutions that, for some reason, are not being developed and seriously considered by Congress. But if Congress's divisions merely reflect those of the broader society, this underlying assumption may not be valid. 161 
